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TENANCY BY THE ENTIRETIES AS A TOOL
IN ESTATE PLANNING IN FLORIDA
KENNETH

L.

BLACK

The Revenue Act of 1948 added an entirely new concept to the
federal estate tax. This is the marital deduction provided by Section
812 (e) of the Internal Revenue Code, effective with respect to the
estates of decedents dying after December 31, 1947. Since that time
many articles have appeared mercilessly castigating the use of tenancy
by the entireties and joint tenancy with survivorship as title-holding
devices. Most of them have confined their discussion to some one
narrow field, such as the impact of gift, estate, or income tax upon
the tenants of such titles, or have criticized the continued devotion to
these titles in our current law of conveyancing on the ground that
the doctrines underlying them are based upon obsolete premises that
are today unrealistic.
The fact remains, however, that in a jurisdiction such as Florida
tenancy by the entireties and joint tenancy with survivorship in certain estate situations can be very important tools in the hands of the
estate planner. He may well use one of such titles to assist him in
accomplishing an objective of the estate owner despite the various
possible adverse tax impacts. Whenever an estate owner plans to
acquire property, and also before he takes any steps to change the
title to existing property, he should always ask his attorney which type
of title-holding is most advantageous for his estate.
The nature and effect of joint ownership arrangements are, of
course, controlled by state law. Florida courts have declared that acquisition of real and personal property, both tangible and intangible,
at the same time and by the same instrument, in the joint names of a
husband and wife results in tenancy by the entireties.' A very substantial amount of Florida property, including bank accounts, United
States savings bonds, securities and real estate, is held in the names
of husband and wife; and it is not unusual to find a married couple
holding all or a major portion of their property in this manner. Accordingly it is important to review from time to time the advantages
and disadvantages of such title. There is little practical difference be'Ohio Butterine Co. v. Hargrave, 79 Fla. 458, 84 So. 376 (1920); English v.
English, 66 Fla. 427, 63 So. 822 (1913).
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tween tenancy by the entireties and joint tenancy with survivorship,
inasmuch as both have the same advantages in estate administration at
,the death of a tenant and both are subject to the same treatment estate
taxwise and income taxwise, but there are some technical differences
between them.
At common law and in Florida tenancy by the entireties exists
between husband and wife only, and it arises without any specific
wording in the instrument of conveyance. 2 Both spouses as a marital
unit own the entire property, and this title ripens into fee simple in
the survivor upon the death of the other spouse. Technically no title
passes upon the death of the other; the decedent's interest is simply
4
extinguished.3 Such title cannot be terminated other than by divorce
or by joint action of the husband and wife during their lifetimes or
by conveyance by one spouse to the other; 5 and in Florida only joint
debts of and claims against the husband and wife lie against property
so held. 6 Direct liens against the property, such as purchase money
liens and mechanics' or materialmen's liens, are regarded as joint
debts in the sense that such encumbrance of the property affects its
holders regardless of their interrelation in respect of title.
Joint tenancy with survivorship in Florida exists between two or
more individuals other than husband and wife when the instrument
creating the title actually recites words of survivorship.7 In joint
tenancy with survivorship each tenant has the same interest. It
accrues via the same instrument; it commences at the same time; and
the possession is undivided. The entire tenancy upon decease of any
joint tenant remains to the surviving joint tenants; in other words,
the title passes by survivorship.8 Such title can be terminated by one
tenant's conveying his interest to another, and the individual debts of
a tenant during his lifetime can attach to or be a lien against such
tenant's share. Despite the technical differences between the two
titles, much of the following discussion will apply to both tenancy by
the entireties and joint tenancy with survivorship.
Generally speaking, the choice of tenancy by the entireties or
2FLA. STAT. §689.15 (1951). See FLA. STAT. §689.11 (1) (1951) for a possible
variation of this general rule.
82 BL. COMM. *182 (Pertout et non per my).
4FLA. STAT. §689.15 (1951).
5FLA. STAT. §689.11 (1) (1951).
dOhio Butterine Co. v. Hargrave, 79 Fla. 458, 84 So. 376 (1920).
7FLA. STAT. §689.15 (1951).
82 BL. Comm. **179-180; Co. Lrrr. 0184b; 4 KENT CoMM. 00357-358.
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joint tenancy with survivorship is improper and unfortunate in
estates subject to federal estate taxes, that is, those estates that after
taking allowable deductions exceed S60,000, which may include
estates in excess of S120,000 whenever the maximum marital deduction
is available. There may, however, be exceptional circumstances that
will offset this general thesis. This article discusses the adverse impact upon property so held of gift tax, estate tax, and income tax in
their capital gain aspects, and the advantages and disadvantages of em-

ploying these tenancies when peculiar circumstances exist in an estate, including the practical aspects of utilizing such tenancies in
effectuating more readily the objectives of the estate owner.
TAX IMPACTS

Federal Gift Tax
Currently, whenever an individual purchases property with his
own funds and places title in tenancy by the entireties or joint tenancy
with survivorship, a transfer occurs that is subject to the federal
gift tax chapter of the Internal Revenue Code, regardless of whether
the individual intends to make a gift or even realizes that he is making one.9 In tenancy by the entireties, inasmuch as neither husband
nor wife can sever the title during life without divorce, joinder of
the other, or conveyance by one to the other, the method of figuring
the amount of the gift is complex.1° If the husband and wife are
entitled to share the income or other benefits of the property equally"
and the survivor is to take all of the property upon the death of the
other spouse, then the actual amount of the gross gift depends upon
their individual life expectancies at the time the property is transferred
into the title. 12 Federal mortality tables are used to determine such
expectancies. If the wife during coverture is not entitled to any share
9INT. REv. CODE §§1000-1008.

1oU.S. Treas. Reg. 108, §86.2, Ex. (6). The attention of the reader is called to
the fact that all citations to United States Treasury Regulations in this article
are current, and that consequently the dates of the original text are omitted.
"See Ritter, A Criticism of the Estate by the Entirety, 5 U. OF FLA. L. REV. 153,
particularly 157 and n.14 (1952). Under pre-nineteenth century common law
the husband had full rights to all benefits of entireties land as well as of his
wife's separate land. The Florida view is exemplified in Ohio Butterine Co. v.
Hargrave, 79 Fla. 458, 84 So. 376 (1920).
12U.S. Treas. Reg. 108, §86.16 (a), as amended, T.D. 5902, May 27, 1952.
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of the income or benefits, then the value of this right is deducted
from the value of the gross gift to her as determined from the mortality tables. In joint tenancy with survivorship, assuming only two
13
tenants, the amount of the gift is one half the value of the property,
because either of the joint tenants has the right to sever the arrangement during life and recover his or her half of the property, whether
in kind or, if the property does not lend itself to severance and a
sale becomes necessary, then in money.
A variation of the rule that a gratuitous property transfer into a
joint arrangement is subject to the federal gift tax statute arises in
the case of bank accounts and United States savings bonds. 14 When
money is deposited in a joint bank account by one tenant no gift to
,the other tenant occurs, for the reason that the joint tenant making
the deposit has the unrestricted right to withdraw all of the money
in the account and reacquire it at any time. If, however, the joint
tenant not contributing withdraws any or all of the account there is
a gift upon such withdrawal in the amount that he takes.
Whenever United States savings bonds are registered in the names
of two persons as co-owners, and each has the right to redeem the
bond and receive the entire proceeds at maturity, the result for purposes of descent is either tenancy by the entireties or joint tenancy
with survivorship, depending upon the parties involved. No gift
arises at the time the bond is purchased and the title placed in the
two names. Redemption of the bond or receipt of money therefrom
by a noncontributing co-owner upon its maturity, however, constitutes
a transfer that is subject to the federal gift tax statute to the extent
of the amount received.
As a corollary to the above discussion, termination of tenancy by
the entireties or of joint tenancy with survivorship in bank accounts
and United States savings bonds does not result in adverse gift tax
consequences when the wholly-contributing tenant withdraws or redeems the entire proceeds. In respect to other property, however,
the result is different. When the gift is complete at the time of the
original transfer a subsequent termination of the title by gratuitous
conveyance, whether from one spouse to the other in the case of
tenancy by the entireties or from one tenant to another in the case
of joint tenancy with survivorship, produces a transfer subject to the
federal gift tax statute in the amount of the interest transferred.
"3U.S. Treas. Reg. 108, §86.2, Ex. (5).
14U.S. Treas. Reg. 108, §86.2 (a). Ex. (4), as amended, T.D. 5902, May 27, 1952.
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Federal Estate Tax
Individuals often place property in tenancy by the entireties or
joint tenancy with survivorship under the mistaken impression that
property so held is not subject to federal estate tax at the death of
a tenant. Generally, for federal estate tax purposes, the full fair
market value of such jointly held property is included in the estate
of the first joint tenant to die. 15 If, however, the property so held
has been acquired by the decedent and the surviving joint tenant or
tenants by way of gift, bequest, devise, or inheritance from someone
other than one of the joint tenants, then the value to be included in
the deceased joint tenant's estate is determined by dividing the total
value of the property by the number of joint tenants.Another variation from the general premise occurs when a surviving joint tenant has actually contributed money or money's worth
as consideration for his interest in the joint property out of his or
her own separate funds, provided of course that such funds were
not received by gratuitous transfer from the decedent joint tenant.
In this instance the value that will be included in the estate of the
decedent joint tenant is determined by subtracting from the full fair
market value of the joint property the same percentage thereof that
the surviving tenant's original contribution bore to the cost of the
property at the time it was placed in joint title.- The burden of
proving such contribution falls upon the personal representative of
the deceased joint tenant; and it is often a heavy one,18 inasmuch as
few people keep records adequate to substantiate their contributions.
For example, assume that a piece of property costing $20,000 is
owned by A and B in joint tenancy with survivorship, or in tenancy
by the entireties if A and B are married, and that A paid the entire
purchase price. The entire fair market value of the property is included in A's gross estate upon his prior death. If, however, B predeceases A and B's personal representative can prove A's entire contribution, the property is not included in B's estate for federal estate
tax purposes. Again, if A contributes $15,000 of the purchase price
and B contributes $5,000 from his or her own separate funds, then
75 per cent of the fair market value of the property at the time of
5

1 INT. RE v. CODE §811 (e) (1).
i61bid.

Ibid.
18U.S. Treas. Reg. 105, §81.22.
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A's death, or as of one year later, 19 is included in A's gross estate for
federal estate tax purposes at A's prior death. By the same token,
if B dies first, then 25 per cent is included in his or her estate.
Since the passage of the Revenue Act of 1948 property held by the
entireties automatically qualifies for the marital deduction to the
extent that its value is included in the gross estate of the deceased
joint tenant for federal estate tax purposes, because it passes outright
to the surviving spouse.20 This automatic qualification for the marital
deduction eases the federal estate tax disadvantages inherent in holding property in such title, but only to the extent that the value of
the property, when added to the value of all other property qualifying for marital deduction, does not exceed 50 per cent of the adjusted
gross estate, inasmuch as this percentage is the maximum allowed as
a marital deduction.
The indiscriminate use of tenancy by the entireties, however, can
be disadvantageous estate taxwise in that immediately upon the death
of the surviving spouse the full value of property so held is included
in his or her estate for federal estate tax purposes. The deduction for
property already subjected to federal estate tax within five years of
the taxpayer's death does not apply to any property received by a
surviving spouse from the other if the latter died after the dose of
1947.21 This disadvantage becomes particularly acute in two situations:
first, when the surviving spouse owns a substantial estate in his or
her own right; second, when the major portion of the estate assets is
held in tenancy by the entireties. In both events the estate planning
advisor experiences great difficulty in attempting to minimize the
over-all estate tax impact upon both estates. Furthermore, if the
husband dies first, sufficient allowance must have been made for dower
in assets passing under the will; and, if dower is not taken into consideration in drafting the will, an election by the widow to take dower
rather than her share under the will can upset a carefully engineered
plan. To illustrate the federal estate tax impact upon the estates of
the husband and then of his widow, with all or a major portion of the
,estate assets held in tenancy by the entireties, assume that H's adjusted gross estate22 is valued at 320,000, that all of the property in
his estate is held in tenancy by the entireties, and that he has made
20Iwxr. REv. CODE §811 0).
20INT. REV. CODE §§812(e) (1) (A), 812 (e) (8) (I).
2INr. REV. CODE §812 (c).

22The gross estate after deductions allowed by INr. REv. CODE §812 (b).
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all of the contributions thereto. A maximum marital deduction of
50 per cent of such figure, or $160,000, is allowed. The combined
federal and Florida estate taxes payable by H's estate if he predeceases
his wife amount to $20,700.23 At her subsequent death, even though
she dies immediately afterward, the entire $320,000, less his $20,700
estate tax paid, is included in her gross estate for federal estate tax
purposes. Arbitrarily assuming debts and claims of $29,300 in her
estate, her combined federal and Florida estate taxes amount to
$53,700, as the following table illustrates:
At H's prior death:
Adjusted gross estate
Less marital deduction
Net estate before specific exemption
Combined Florida and federal estate taxes
Tenancy by the entireties assets
Less estate taxes
Net amount for W
At W's subsequent death:
Received from H's estate
Less §812 (b) deductions
Adjusted gross estate
Combined Florida and federal estate taxes

$320,000
160,000
$160,000
$20,700
$320,000
20,700
$299,300

$299,300
29,300
$270,000
$53,700

In the foregoing case- and there are many estates that are similar the estate assets held by the entireties are taxed one-and-one-half times
by the Federal Government despite the initial advantage of the
marital deduction.
Now assume, in the above illustration, that H owned all his assets
in fee simple and that he passed $160,000 outright to his wife by
will and placed the remaining $160,000, less the S20,700 in estate taxes,
in a testamentary trust with income payable to her for life and remainder over to others. At his death the same combined federal and
Florida estate taxes of $20,700 are payable. At his wife's subsequent
death, however, again assuming that she has no assets other than
those received by bequest or devise from him and that the estimated
debts and claims against her estate are reduced to $15,000 inasmuch
23Assuming no deductions by reason of INT. REV. CODE §812 (c), (d).
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as the administration costs are materially less, her estate owes combined
federal and Florida estate taxes of only S16,500, a saving of $37,200.
Compare the following table with the preceding one, in which we
assumed that all of the husband's assets were held in tenancy by the
entireties.
At H's prior death:
Adjusted gross estate
Less marital deduction
Net estate before specific exemption
Combined Florida and federal estate taxes
2
-Distributed to W
Gross balance of assets
Less estate taxes on balance
Distributed to testamentary trust
At W's subsequent death:
Received from H's estate
Less §812 (b) deductions
Adjusted gross estate
Combined Florida and federal estate taxes

$320,000
160,000
$160,000
$20,700
$160,000
160,000
20,700
$139,300

$160,000
15,000
$145,000
$16,500

In order to clarify the adverse impact of estate taxes when a portion
of the property is held in such title and the surviving wife owns a substantial estate in her own name, the following illustrations may be
helpful. Assume that H and W have two children and that his estate
consists of the following assets, with the residence and business rental
property paid for by H but held by the entireties:
Residence
Business rental property
Tangible personalty
Listed securities
Life insurance
Cash
Total

24rq% STAT.

$30,000
40,000
5,000
80,000
30,000
35,000
$220,000

§734.041 (1951).
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Assume also that W's estate consists of $90,000 in listed securities and
$10,000 in cash.
H, after consulting his attorney with a view to reducing estate
taxes in both estates to a minimum, decides to pass to his wife by will
no more than the tangible personalty, inasmuch as the residential
and business rental properties automatically pass to her outside the
will. He accordingly bequeaths the tangible personalty to her, disqualifies his life insurance for the marital deduction, and leaves the
remainder of his estate, after payment of debts, claims, and taxes, in
a testamentary trust with the income payable quarterly to her for
life and remainder to their two children.25 The result is:
At H's prior death:
Gross estate
Less estimated §812 (b) deductions

$220,000
20,000

Adjusted gross estate
Less marital deduction

$200,000
75,000

Net estate before specific exemption
Combined Florida and federal estate taxes

$125,000

At W's subsequent death:
Present estate
Received from H

$10,900

$100,000
75,000

Gross estate
Less estimated §812 (b) deductions

$175,000
17,500

Net estate before specific exemption
Combined Florida and federal estate tax

$157,000

Total estate taxes in both estates

20,000
$30,900

Assume now that W, instead of taking under the will, elects after
H's death and within the allowable time to take dower rather than
her share under the will. Since assets of $120,000 pass into possession
of H's personal representative, W's dower amounts to $40,000, and
in addition she receives the property held in tenancy by entireties.
The balance sheet of the two estates accordingly becomes:

2 sAssuming no deductions by reason of Irr. REv. CODE §812 (c),

https://scholarship.law.ufl.edu/flr/vol5/iss4/2
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At H's prior death:
Gross estate
Less estimated §812 (b) deductions

$220,000
20,000

Adjusted gross estate
Marital deduction

$200,000
100,000

Net estate before specific exemption
Combined Florida and federal estate taxes

$100,000

At W's subsequent death:
Present estate
2GReceived from H'Siestate

$ 4,800
$100,000
109,520

Gross estate
Less estimated §812 (b) deductions

$209,520
20,000

Net estate before specific exemption
Combined Florida and federal estate taxes

$189,520

Total estate taxes in both estates

29,556
$34,356

If H had owned the business rental property in fee simple he
could have devised it to W and also bequeathed to her the tangible
personalty. In such event, inasmuch as she would have gained little
by electing dower, she probably would not have disrupted his carefully
laid plans for minimizing estate taxes.

FederalIncome Tax on Capital Gain to Survivor
An interest in jointly owned property received by a surviving joint
tenant from a decedent joint tenant by operation of law may be sub-

26$100,000 less estate taxes apportioned to amount received in excess of maximum marital deduction. Under FLA. STAT. §734.041 (1951) those assets passing
to a spouse not exceeding 50% of the adjusted gross estate are not subject to apportionment of estate taxes. Any part received outright, however, by the sur.
viving spouse in excess of such maximum amount allowable is subject to such
apportionment. In this case $100,000 is the maximum allowed, and therefore
$10,000 is subject to apportionment of estate taxes. One tenth of the combined
Florida and federal estate tax on $100,000 as shown in the first portion of this
table, which is the amount to be apportioned to the $10,000, is $480, which is
subtracted from the $110,000 coming to V fromH's estate. As regards the 1949
Florida apportionment statute see Legis., 3 U. OF FLA. L. Rxv. 83 (1950).
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jected to an adverse income tax impact in computing capital gain
if the survivor subsequently sells the property. 27 The survivor in
a tenancy by the entireties or in a joint tenancy with survivorship is
required, upon subsequent sale of the property, to compute his
capital gain on the basis applicable to a sale made during the lifetime of the joint tenants; 2s and the alternative methods of computing the income tax on such capital gain will apply if it is a long
term gain. 29 The adverse impact of income taxes upon such capital
gain may be offset in part or in full if the property received by the
surviving joint tenant is a residence and the proceeds from its sale are
0
invested in another residence within eighteen months of the sale.3
Let us assume that the estate owner holds non-homestead realty
in his own name rather than jointly with his wife, and that he wills
it to her absolutely. If after his death she sells this testamentary property, her basis in computing her capital gain becomes the fair market
value as of the date of his death rather than the basis used for property
jointly owned. His holding the property in fee simple may in such
event result in a distinct advantage income taxwise to her upon its
subsequent sale.
For example, assume that H owns in fee simple and devises to his
wife a business rental property that he originally purchased for
$40,000 but that has a fair market value of $100,000 at his death. This
latter figure normally becomes its value for federal estate tax purposes. If she then sells the property for $100,000 there is no capital
gain tax, because the new cost basis was the fair market value at
the time of H's death. If, however, this property is held by the spouses
as tenants by the entireties it will normally still be valued in his
estate at $100,000 for federal estate tax purposes and yet for her income tax purposes it will not benefit from this increased valuation.
The original cost basis of $40,000 carries over to the survivor; and upon
selling the property for $100,000 after his death she must pay income tax on her capital gain of $60,000.

271f, however, the real estate values are subject to a falling market rather than
a rising one, a favorable income tax position may result to the survivor.
2SLang v. Commissioner, 289 U.S. 109 (1933).
2iINT. REv. CODE § 117 (c) (2). The taxpayer may use the method more favorable
to him, and the cited portion spells out the mechanics of computation, when
taken in conjunction with U.S. Treas. Reg. 111, §29.117-3.
SOINT. REV. CODE §112 (n).
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Upon the death of a joint tenant of property held in tenancy by
the entireties or joint tenancy with survivorship the property passes
directly to the surviving tenant rather than into possession of the
personal representative of the decedent. As a result no administration cost is assessed against such property in the estate of the first
tenant to die, whereas if he held the property in his own name, administration costs would be levied against it at his death, and if he
left it to someone else absolutely a second administration cost thereon
would arise upon the death of this second owner. If the first owner
employs life tenancy or some similar device, however, the second
administration cost is avoided. Similarly, in tenancy by the entireties
or joint tenancy with survivorship the first administration cost thereon is avoided, but the second administration cost is incurred. In other
words, the first administration cost is in practical effect merely postponed; the initial savings are lost when this cost is applied to the
property as a part of the estate of the surviving tenant at the time
of his death. The advantage gained in avoiding administration costs
in the first estate is further offset by the fact that there is no control
over the disposition of the property at the death of a tenant. This
loss of control makes it difficult, in many situations, for the estate
owner to accomplish the objectives that he has in mind.
Many an estate owner has the notion that property held in fee
simple is completely within his control during his lifetime as well
as at death. For unmarried estate owners this assumption is correct,
but it does not apply to the real property of a husband during his
lifetime or to his real or personal property after his death if his
widow elects to take dower rather than her share under the will.31
A married man, in order to convey good and marketable title to real
property during the lifetime of himself and his wife, must have her

join in the conveyance for the purpose of releasing her dower.32 Therefore, as regards real property, the husband has practically as little
freedom to transfer it when he holds it in fee simple as he has when
it is held in tenancy by the entireties.
This latter tenancy or joint tenancy with survivorship may well
be desirable in certain situations. For example, if an estate is small
enough to be free of federal estate taxes and the estate owner desires
-lFLA. STAT. §731.34

(1951).

32FLA. STAT. §693.02 (1951).
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to pass his assets outright to another, he can accomplish this purpose
efficiently and at minimum cost by utilizing tenancy by the entireties
if the intended legatee is his surviving spouse or by employing joint
tenancy with survivorship if the intended legatee is someone else.
In other situations these tenancies may be advantageous even
though the estate is large. For example, a bank account held in
joint names with survivorship affords the survivor immediate funds
upon the death of the first tenant, thereby eliminating the delay caused
by the administrative procedure that follows when the money is
specifically bequeathed.
As noted in the introduction, property held in tenancy by the
entireties is not subject to the individual debts of either. Accordingly an estate owner can in most instances, by using this title, insulate the assets of his estate from his individual debts and the at
times disastrous individual claims that may arise against him, provided of course that the gratuitous transfer into such title is not
tainted by intent to defraud his creditors. A gratuitous transfer into
tenancy by the entireties is subject to the same restrictions in the
interest of creditors that govern any other gratuitous conveyance. The
Supreme Court of Florida has taken the position that unless the
husband makes a gratuitous conveyance to his wife at a time when
he has existing indebtedness or is under embarrassed circumstances"
his creditors cannot reach the property, and that even under the conditions the conveyance to her is merely prima facie fraudulent rather
than conclusively so.3 4 The same reasoning should logically apply
to tenancy by the entireties. 35 In any event, if he conveys property
to his wife before incurring any debts, then in the absence of evidence that such transfer was made "in anticipation of defrauding
future creditors" his later judgment creditors cannot reach the prop36
erty.
Turning now to a Florida home, the tenancy by the entireties
has definite practical advantages in spite of any adverse tax situation.
In jurisdictions that, like Florida, impose stringent restrictions on
the descent of homestead realty, 37 acquiring the property in tenancy

by the entireties or transferring it into such title before any lineal
descendants come into existence is one of the only two methods by
33Craig v. Gamble, 5 Fla. 430 (1854).
34Reel v. Livingston, 34 Fla. 377, 16 So. 284 (1894).
S5Sample v. Natalby, 120 Fla. 161, 162 So. 493 (1935).
36State Bank of Haines City v. Lockhart, 120 Fla. 278, 162 So. 691 (1935).
37FLA. STAT. §731.05 (1) (1951); see also note 40 infra.

https://scholarship.law.ufl.edu/flr/vol5/iss4/2

14

Black: Tenancy by the Entireties as a Tool in Estate Planning in Florida
TENANCY BY THE ENTIRETIES
which the head of the family can pass the fee to his wife.3 8 The only
other method is to purchase the residence in the wife's name in the
first place - with the practical disadvantages that such title necessarily
has from the standpoint of control by the husband. In either case,
of course, the property is in Florida eligible to receive homestead
benefits for ad valorem tax purposes, but this factor is only one criterion in any event.
Whenever the head of the family owns the home in fee simple
the homestead restrictions apply at his death. The homestead realty
is free, with certain limitations, 39 from debts and claims against him;
but his widow, if he has lineal descendants living, receives only a
life estate therein, with remainder per stirpes to the lineal descendants.4 0 Complications are bound to arise after the death of the head
of the family if his wife wishes to sell the residence, or quite possibly
ought to sell it in order to care for the children. Even if agreement
can be reached for its sale the wife has her life estate only and is
powerless to convey the interests of the remaindermen. If she is the
sole survivor she takes the fee simple, and the problem is eliminated;
but how many estate owners die without leaving children or other
lineal descendants? Nevertheless the sale of a residence in Florida
after the owner's death, if he holds the title in fee simple and is
survived by a wife and lineal descendants, becomes almost an impossibility, particularly if any of the lineal descendants are minors; or,
assuming only adult lineal descendants, no agreement as to the sale
can be concluded.
If he desires that his wife have a free hand in the sale of the
family home after his death he will find that acquisition of it initially
in tenancy by the entireties is one of the ways of avoiding the restrictions against testamentary disposition. There remains, of course,
the alternative of acquiring the home at the outset in the name of
the wife, although this method may entail adverse gift tax complications. If there is no danger of disruption between himself and his
38He can, of course, render the property nonhomestead by abandoning it,
but if he buys another home in his own name he faces the problem all over again.
39Set forth in FLA. CoNsr. Art. X, §; see Crosby and Miller, Our Legal Chameleon, The Florida Homestead Exemption: I-HIl, 2 U. oF FLA. L. REv. 12, especially

18-21 (1949).
4OIf no widow, the lineal descendants take the fee simple in shares per stirpes;

if no lineal descendants, the widow takes the entire fee, FLA. STAT. §§731.27, 731.23
.(1951); see Crosby and Miller, supra note S9, at 52-61. She has had no dower
right since 1933 in homestead realty, FLA. STAT. §731.34 (1951).
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wife and she does not have an unusually large estate of her own, this
alternative method may be the best in purchasing a residence in Florida. The value of the residence is not a part of his estate for federal
estate tax purposes, and the income tax impact will be the same as
under tenancy by the entireties. He gains a small estate tax advantage,
but for it he gives up completely his legal control over the residence;
and when, as normally, he is the family head at law the home is subject to execution for his wife's debts.
In tenancy by the entireties joint debts alone support attempts
at execution against the property, and in addition the homestead
exemption from forced sale bars execution for even joint debts.
Furthermore the husband does retain a substantial amount of
control over the property in that it cannot be transferred without
joint execution of the conveyance by both tenants. The question resolves itself into whether the execution hazards and complete loss of
control render the estate tax savings worth while.
Accordingly, in spite of the adverse tax consequences, the estate
owner may decide that in order to accomplish his objectives the
tenancy by entirety title will serve him best. The capital gain income
tax impact upon sale of the residence by the survivor can be mitigated to some extent if the survivor reinvests in a new residence the
money received from the sale within eighteen months thereof. The
capital gain recognized for federal income tax purposes will thereupon
be either the entire capital gain or the difference between the selling
price of the old residence and any lesser investment in the new residence, whichever is lower. No capital gain is recognized, of course, if
an investment is made in a new residence exceeding the selling price
of the old residence. The following table illustrates the three types of
situations involved:
Case 1
Case 2
Case 3
Cost of old residence
$10,000
$10,000
$10,000
Selling price thereof
20,000
20,000
20,000
Cost of new residence
15,000
9,000
25,000
Capital gain recognized
5,000
10,000
nil
Note that in Case 2 the capital gain is $10,000, which is lower than
the $11,000 difference between the selling price and the cost of the
old residence, and that in Case 3, which is fairly typical today, there
is no capital gain at all for federal income tax purposes.
In the event the residence is sold for less than the original cost
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basis the loss is not recognized as a capital loss for income tax pur41
poses.
The present Florida tenancy by the entireties may well rest on
weak historical grounds; and creditors may perhaps complain with
reason that it renders judgment-proof individuals quite capable of
paying their debts. In estimating its worth as a method of holding
title, however, its practical utility under Florida law as a tool in estate
planning cannot be brushed aside without careful consideration.
And in any event, for as long as we have this tenancy, with its admittedly undesirable features, we may as well avail ourselves of its
advantages in attaining those types of estate objectives that are
amenable to its use.

41U.S. Treas. Reg. 111, §29.23(e)-l.
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